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TELFAIRE INSTRUCTIONS

Primary Disciplinary Field(s): Criminal Law, Forensic Psychology, Judicial Procedure

1. Core Definition and Judicial Mandate

The Telfaire Instructions constitute a specialized set of cautionary directions meticulously read to

jury members by a presiding judge in American court systems. These instructions are specifically

mandated in cases where the central and most vital proof against a criminal defendant hinges

significantly, or even exclusively, upon the testimony of an eyewitness identification. The

foundational purpose of these instructions is to directly address and mitigate the documented and

persistent problems associated with the inherent unreliability of human memory and perception,

particularly as they pertain to the accurate identification of individuals involved in stressful or

fleeting criminal events. By formalizing a set of critical factors for evaluation, the instructions aim to

sensitize the jury to potential pitfalls of eyewitness accounts, thereby reducing the probability of a

wrongful conviction predicated on faulty identification evidence.

While the requirement for reading these instructions originated within the U.S. Court of Appeals for

the District of Columbia Circuit, their influence has permeated state and federal courts nationwide,

establishing a benchmark for judicial responsibility in safeguarding due process rights when

challenged by identification evidence. The necessity for such a strong judicial intervention stems

from the recognized reality that eyewitness testimony, despite its psychological flaws, carries

enormous weight with jurors, often overpowering conflicting circumstantial or alibi evidence. The

instructions serve as a formal recognition by the judiciary of the gap between a juror's intuitive

belief in an eyewitness's veracity and the scientific evidence detailing the fragility of memory and

identification procedures, thereby requiring active guidance to ensure fairness.

It is crucial to differentiate the Telfaire Instructions from general cautionary guidance given to

juries regarding witness credibility. Standard instructions usually address bias, interest, or

truthfulness; however, Telfaire instructions zero in specifically on the psychological and situational

factors that affect the *accuracy* of the identification itself, irrespective of the witness's intent to

deceive. They compel the jury to transition from merely assessing the witness's confidence to

rigorously evaluating the environmental and observational conditions under which the identification

was made, a shift essential for modern criminal justice procedure informed by forensic psychology.

2. Etymology: The Case of United States v. Telfaire

The genesis of the Telfaire Instructions lies in the landmark 1972 appellate case, United States v.

Telfaire, decided by the D.C. Circuit Court of Appeals. The facts of the underlying criminal case

involved the defendant, Robert Telfaire, who was convicted of robbery. A pivotal and ultimately
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determinative piece of evidence presented by the prosecution was the identification provided by a

single eyewitness. Crucially, Telfaire was convicted based only on this proof, and the identifying

witness was of a different race than the defendant, introducing the risk of cross-racial identification

error.

Upon reviewing the appeal, the court recognized a profound systemic failure: the traditional,

boilerplate instructions given to the jury regarding general witness credibility were wholly

inadequate to address the specific dangers posed by identification testimony, particularly in

circumstances involving suggestive procedures or inherent perceptual limitations. The court

articulated that in cases resting primarily on identification, the failure to provide detailed guidance

on evaluating the reliability factors amounted to an absence of due process. This realization was

spearheaded by Chief Judge David Bazelon, who was deeply committed to reforming judicial

procedures to account for behavioral science findings and protect against wrongful convictions.

The resulting decision in Telfaire did not merely reverse the conviction; it provided a detailed,

model instruction intended to be read *verbatim* or nearly so in all future D.C. Circuit cases heavily

reliant on identification evidence. This comprehensive set of judicial instructions became the

template, ensuring that the jury was not left to speculate about the pitfalls of eyewitness memory.

The instructions established a procedural safeguard, shifting the judicial focus toward actively

educating the jury on the science of memory fallibility, ensuring that the jury's assessment of the

evidence was based on scrutiny rather than simple acceptance of the witness's conviction.

3. The Psychological Rationale for Cautionary Instructions

The existence and mandatory nature of the Telfaire Instructions are fundamentally rooted in

decades of psychological research confirming the fallibility of human memory and the specific

conditions under which eyewitness identification is prone to error. Contrary to popular belief,

memory is not a passive recording device; it is a reconstructive process highly susceptible to

contamination, suggestion, and distortion. Psychological factors such as high stress levels during

the event, the presence of a weapon (the "weapon focus" effect), poor viewing conditions, and the

short duration of observation all severely impair a witness's initial encoding of an event, yet these

factors are often invisible to the jury without explicit instruction.

A particularly powerful psychological justification for the instructions is the phenomenon of the

**cross-racial identification effect** (or cross-race bias), which played a direct role in the *Telfaire*

case itself. Numerous studies confirm that individuals are significantly less accurate in identifying

faces belonging to a race different from their own, a finding believed to stem from less experience

with or practice in differentiating features outside one's primary social group. Given the sensitive

nature of racial dynamics in legal proceedings, the Telfaire court understood that this specific bias

required explicit acknowledgment and careful scrutiny by the fact-finder, preventing a miscarriage
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of justice driven by this unconscious cognitive limitation.

Furthermore, psychological science highlights the weak correlation between an eyewitness's

expressed certainty and the actual accuracy of their identification, often referred to as the

confidence-accuracy paradox. Jurors naturally tend to rely heavily on a witness who appears

confident, believing that certainty correlates with truth. However, post-event factors, such as

receiving reinforcing feedback from police or repeated viewing of the suspect, can artificially inflate

a witness's confidence without improving accuracy. The Telfaire model therefore necessitates that

the jury be explicitly warned against relying solely on the witness's stated confidence level, guiding

them instead toward an objective assessment of the underlying reliability factors.

4. Key Components of the Telfaire Model

The model instructions prescribed in United States v. Telfaire provide a comprehensive checklist of

factors the jury must consider when evaluating the identification testimony. These components are

designed to cover both the physical circumstances of the observation and the psychological state

of the witness, offering a highly structured method for scrutinizing the evidence. The instructions

are typically divided into several key areas that address potential points of failure in the

identification process.

The first set of factors focuses on the witness's opportunity to observe the alleged perpetrator

during the commission of the crime. This requires the jury to consider the duration of the

encounter, the distance between the witness and the suspect, the lighting conditions, and whether

the witness was distracted or preoccupied during the observation. The jury must determine

whether the physical environment and time frame were sufficient to allow for a reliable

identification, rather than a mere fleeting glimpse under duress.

The second critical area addresses the witness's attention and psychological state. This

includes considering whether the witness was paying close attention to the suspect's features or if

their focus was diverted (e.g., by a weapon or the stress of the event). Furthermore, the

instructions mandate scrutiny of the witness's initial description of the perpetrator--how detailed it

was, and how accurately it matched the defendant. If the initial description was vague, incomplete,

or inconsistent with the subsequent identification, the jury is directed to weigh that inconsistency

heavily against the reliability of the evidence.

Consistency of Prior Descriptions: Jurors must compare the witness's description given

immediately after the event with their later testimony or identification, noting any discrepancies.

Passage of Time: The length of time that elapsed between the crime and the first identification

must be analyzed, as memory fades and distortion increases rapidly over time.

Witness Certainty vs. Accuracy: The jury must be explicitly advised that a witness's high degree

of confidence does not necessarily guarantee accuracy, countering the natural tendency to believe
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a steadfast witness.

Suggestive Procedures: If evidence of suggestive identification procedures (such as leading

questions or biased lineup construction) is presented, the instructions require the jury to consider

the effect of these procedures on the reliability of the final identification.

5. Implementation and Judicial Acceptance

Following the Telfaire decision, the instructions were rapidly adopted as mandatory within the D.C.

Circuit. However, across the United States, judicial implementation has varied considerably. While

many federal circuits and state courts have adopted instructions highly similar to the Telfaire

model, others have preferred alternative frameworks or have left the inclusion of such detailed

guidance to the judge's discretion, based on the specific facts of the case. States that adopted the

Telfaire approach generally did so recognizing the unique vulnerability of identification evidence.

A significant challenge to uniform adoption arose when the U.S. Supreme Court established the

reliability framework for admissibility in Manson v. Brathwaite (1977). The Manson factors--which

guide the judge in determining whether suggestive identification procedures are outweighed by

indicia of reliability--focus on admissibility before the evidence reaches the jury. The Telfaire

Instructions, conversely, apply post-admissibility, guiding the jury on how to *weigh* the evidence

once it is accepted. While some jurisdictions saw the Manson criteria as sufficient, others

recognized that Telfaire provided a necessary complement, ensuring that the jury, as the ultimate

fact-finder, received proper education on the evidence's potential flaws.

In recent decades, some jurisdictions, particularly in states like New Jersey (following State v.

Henderson), have moved toward even more robust and scientifically updated cautionary

instructions. These newer instructions often explicitly incorporate complex psychological findings

(like weapon focus and unconscious transference) in language designed to be more accessible to

lay jurors. While these modern instructions represent an evolution, they fundamentally owe their

procedural existence and underlying rationale to the initial judicial courage shown in the Telfaire

case, which first mandated specific guidance tailored to the weaknesses of identification testimony.

6. Comparison with Other Reliability Standards (e.g., Daubert or Manson)

The Telfaire Instructions occupy a unique position in the landscape of evidence law concerning

eyewitness testimony, distinct from both admissibility standards and general rules governing expert

testimony. The primary distinction lies in the audience and the legal stage at which the standards

apply. Admissibility standards, such as the *Manson* test (or the two-prong *Stovall* test preceding

it), are applied by the *judge* to determine if the identification evidence, despite having potentially

been obtained through suggestive police procedures, meets a minimal threshold of reliability to be

presented to the jury at all. The judge acts as the gatekeeper, filtering out evidence deemed
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fundamentally too unreliable.

In contrast, Telfaire Instructions are addressed directly to the *jury* after the evidence has been

admitted. Their function is not to exclude the evidence but to prevent the jury from overvaluing it.

They operate on the premise that, even if the evidence passes the judicial admissibility test

(Manson), the jury requires specific, detailed education to properly understand the weight and

limitations inherent in that testimony. Thus, Telfaire acts as a critical procedural check, ensuring

that the trial process respects the scientific reality of identification fallibility, thereby complementing

judicial gatekeeping with informed jury deliberation.

Furthermore, Telfaire instructions differ from the standards governing expert testimony, such as the

Daubert Standard (used to determine the scientific validity of expert testimony). While a judge

might use Daubert to decide whether a forensic psychologist can testify about the general

problems of eyewitness reliability, the Telfaire instructions provide the substantive information

directly from the judge, without the need for expert witnesses. This means that even in jurisdictions

where expert testimony on eyewitness reliability is restricted or disallowed, the judge can still fulfill

their obligation to inform the jury of the dangers, using the authoritative weight of the court's

instructions to introduce the necessary psychological cautionary principles.

7. Criticisms, Limitations, and Efficacy Debates

Despite their noble intent and procedural necessity, the efficacy and sufficiency of the Telfaire

Instructions have been the subject of ongoing debate and significant criticism within the legal and

psychological communities. The primary contention is whether a brief, formal instruction read by a

judge at the conclusion of a lengthy trial is powerful enough to genuinely counteract the persuasive

and emotional impact of an in-court identification made by a confident witness. Critics argue that

jurors often overlook or fail to fully comprehend these complex instructions, especially when

delivered alongside many other technical legal mandates.

Psychological research tends to support the view that generic or formulaic cautionary instructions,

even those detailed in the Telfaire model, may be insufficient to sensitize jurors effectively to subtle

psychological factors, such as the confidence-accuracy paradox or the specific mechanics of

memory contamination. Studies have suggested that jurors often require more detailed, interactive,

or case-specific guidance--perhaps even expert testimony or significantly revised, simpler judicial

instructions--to truly grasp the non-intuitive nature of memory failure. The ritualistic reading of the

Telfaire factors, critics contend, risks becoming a procedural formality rather than a genuine

educational tool.

An additional limitation is the inherent difficulty in applying the instructions retrospectively. While

the factors list what the jury should consider (e.g., distance, lighting, attention), the jury often

receives highly conflicting testimony about these very conditions. For instance, the eyewitness may
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claim the lighting was good and they paid close attention, while the defense may argue the

opposite. The instructions guide the jury on *what* to evaluate, but they cannot resolve these

factual disputes, leaving the jury to struggle with complex psychological concepts applied to

contested facts. Nevertheless, the Telfaire ruling remains a critical historical precedent,

establishing the principle that the judiciary must take active responsibility for educating the jury on

the inherent dangers of identification evidence.

Further Reading

United States v. Telfaire, 469 F.2d 552 (D.C. Cir. 1972)

Eyewitness Identification (Legal Information Institute, Cornell Law School)

Psychology Today: Eyewitness Testimony is Unreliable--Or Is It?
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