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NEIL V BIGGERS

Date(s): Argued November 17, 1971; Decided June 7, 1972
Location(s): Supreme Court of the United States

1. Summary and Significance

The case of Neil v. Biggers, 409 U.S. 188 (1972), represents a cornerstone decision in United
States constitutional law regarding the admissibility of eyewitness identification testimony obtained
through suggestive police procedures. The Supreme Court ruled that even if an identification
procedure was unnecessarily suggestive--thus potentially violating the Due Process Clause of the
Fourteenth Amendment--the resulting identification could still be admissible in court if the trial
judge determines, based on the totality of the circumstances, that the identification possesses
sufficient indicia of reliability. This decision established a crucial two-step inquiry for evaluating
potentially tainted identification evidence.

Prior to this ruling, many lower courts struggled with balancing the need to deter suggestive police
practices against the goal of presenting all reliable evidence to the jury. The Court, in an opinion
delivered by Justice Powell, rejected a strict "per se exclusionary rule" that would have
automatically barred any identification stemming from an unnecessarily suggestive procedure.
Instead, Neil v. Biggers introduced a balancing test, prioritizing the reliability of the evidence over
the prophylactic deterrence of police misconduct, provided that the identification was not so tainted
as to create a very substantial likelihood of irreparable misidentification.

The enduring legal legacy of Neil v. Biggers is the delineation of five specific factors, now known
as the "Biggers Factors," which must be weighed against the corrupting effect of the suggestive
procedure. These factors shifted the focus from the impropriety of the police conduct to the
inherent trustworthiness of the witness's memory and perception. This framework became the
prevailing standard for the next four decades, dramatically influencing criminal procedure and the
presentation of evidence in trials across the nation.

2. Factual Background of the Case

The case originated from a 1965 rape in the state of Tennessee. The victim, who was assaulted in
her home, was able to provide a description of her attacker to the police. Over the following seven
months, police conducted several identification procedures, including viewing suspects in showups
and lineups, none of which resulted in a positive identification. The investigation remained stalled
until the police located Clarence Biggers, a suspect matching the initial description.

Approximately seven months after the crime, Biggers was subjected to a "showup" identification
procedure. In a showup, a single suspect is presented to the victim for identification, often while the
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suspect is in police custody. Crucially, the police did not conduct a formal lineup, despite having
the capability to do so, leading to the argument that the procedure was unnecessarily suggestive
because Biggers was presented alone. The victim identified Biggers during this suggestive
procedure.

Biggers was subsequently indicted, tried, and convicted of rape based largely on the strength of
this delayed showup identification. His defense argued that the identification procedure violated his
due process rights because the seven-month delay and the highly suggestive nature of the single-
suspect presentation created a substantial likelihood that the victim's memory had been corrupted,
leading to a misidentification. The challenge to the conviction eventually found its way into the
federal court system through a petition for a writ of habeas corpus.

3. Procedural History

After his conviction was affirmed by the Tennessee state courts, Clarence Biggers sought relief in
federal court. The U.S. District Court for the Middle District of Tennessee granted his petition for
habeas corpus, ruling that the identification procedure--the showup conducted seven months after
the crime--was indeed unnecessarily suggestive and therefore violated due process under the
prevailing legal standard set forth in *Stovall v. Denno* (1967).

The Sixth Circuit Court of Appeals affirmed the District Court's decision, agreeing that the
procedures employed by the police were highly suggestive and did not meet the constitutional
requirements for admissibility. The appellate court found that the combination of the significant time
delay, the failure to conduct a proper lineup, and the presentation of Biggers alone rendered the
identification unreliable and constitutionally inadmissible.

The State of Tennessee appealed this ruling to the Supreme Court of the United States. The
central question before the Supreme Court was whether the suggestive nature of the identification
procedure alone mandated the exclusion of the resulting identification, or whether courts should
instead focus on whether the identification, despite the suggestive procedure, retained sufficient
independent indicia of reliability. The Court used this opportunity to clarify and refine the due
process standard established by the *Stovall* decision.

4. The Supreme Court Ruling: The Biggers Factors

In its 1972 decision, the Supreme Court reversed the Sixth Circuit, holding that while the
identification procedure used was suggestive, the evidence was reliable enough to be admitted.
The Court established a two-part test for admissibility: First, the defendant must prove that the
identification procedure was unnecessarily suggestive. If proven, the court must then consider the
second step: whether the identification was nevertheless reliable under the totality of the
circumstances.
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To assess this reliability, the Court enumerated five specific criteria that must be weighed against
the "corrupting effect of the suggestive identification itself." These criteria mandate a careful judicial
assessment of the witness's initial capacity and subsequent certainty. The Supreme Court
concluded that, in Biggers's case, the victim's high degree of attention and her certainty during the
identification outweighed the suggestiveness of the showup and the seven-month delay.

The five factors established in Neil v. Biggers, which judges are required to instruct juries to
consider when evaluating eyewitness testimony, are:

The Opportunity to View: The witness's opportunity to clearly view the criminal at the time of the
crime. This includes lighting conditions, proximity, and duration of the encounter.

The Witness's Degree of Attention: The level of attention paid to the perpetrator during the
commission of the crime. Was the witness a casual observer or the victim/target of the offense?

The Accuracy of the Description: The accuracy of the witness's prior description of the criminal,
comparing the initial description given to the police with the defendant's actual appearance.

The Witness's Level of Certainty: The level of certainty demonstrated by the witness at the time
of the identification procedure.

The Time Interval: The length of time between the crime and the identification procedure. A
shorter delay generally suggests greater reliability.

5. Legal Context: The Pre-Existing Stovall Standard

The legal landscape concerning eyewitness identification began to take shape with the 1967 trilogy
of cases--*United States v. Wade*, *Gilbert v. California*, and *Stovall v. Denno*. *Wade* and
*Gilbert* established the Sixth Amendment right to counsel during post-indictment lineups.
*Stovall*, however, addressed identification procedures conducted before formal charges were
brought and established the due process standard, holding that identification procedures must not
be "so unnecessarily suggestive and conducive to irreparable mistaken identification” as to violate
the Fourteenth Amendment.

The ambiguity of the *Stovall* standard led to two divergent judicial interpretations. Some courts
adopted a strict "per se exclusion" rule: if the police procedure was unnecessarily suggestive, the
resulting identification was automatically excluded, regardless of reliability, thereby punishing
police misconduct. Other courts adopted a more lenient “totality of the circumstances” test, which
allowed suggestive identifications if they were otherwise reliable.

The Neil v. Biggers decision effectively resolved this split, endorsing the "totality of the
circumstances" approach. The Court determined that the primary constitutional concern was not
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the suggestiveness itself, but whether the suggestiveness resulted in a high likelihood of
misidentification. By introducing the five factors, the Court provided lower courts with a concrete
standard for measuring reliability, thereby ensuring that reliable evidence, even if obtained
improperly, was not automatically withheld from the jury.

6. Impact on Criminal Procedure and Eyewitness Testimony

The establishment of the Biggers Factors fundamentally altered how courts managed eyewitness
evidence. It placed significant judicial responsibility on trial judges to serve as gatekeepers,
weighing the five factors to determine whether a suggestive identification was reliable enough to
withstand constitutional scrutiny. If the factors weighed in favor of reliability, the evidence was
admissible, and the defense was left to argue the residual doubt to the jury.

For decades, this standard was the dominant legal test used nationwide. However, its
implementation has drawn criticism from legal reformers and psychology experts, primarily
because the factors rely on assumptions about human memory that have been empirically
challenged. Specifically, the factor regarding the witness's "level of certainty" has proven
problematic, as psychological studies consistently show that a witness's confidence can be inflated
by suggestive procedures or external affirmation, often having little correlation with actual
accuracy.

Despite these criticisms, Neil v. Biggers standardized the judicial inquiry, providing clear
guidelines for appellate review. It solidified the principle that while police procedures should avoid
suggestiveness, the ultimate legal inquiry centers on whether the resulting identification is
inherently trustworthy, a perspective that remains highly influential in federal courts today,
particularly after its reaffirmation in *Manson v. Brathwaite*.

7. Criticism and Empirical Challenges

Modern cognitive and forensic psychology research has severely undermined the underlying
assumptions of the Biggers Factors. Critics argue that the factors themselves are inadequate
because they are based on common sense assumptions about memory rather than empirical data.
For instance, high witness confidence (a Biggers Factor) is not a reliable predictor of accuracy,
especially when the initial viewing conditions were poor or the witness has been subjected to
suggestive questioning or procedures.

Furthermore, psychological studies indicate that factors related to the original viewing (such as
attention and opportunity) are inherently difficult to measure accurately retrospectively, particularly
when the identification procedure itself may have tainted the witness's memory. The introduction of
suggestive procedures can retrospectively inflate a witness's confidence in their memory,
essentially confirming the identification they just made.
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Due to these scientific findings, several states, notably New Jersey (in *State v. Henderson*, 2011)
and Oregon, have moved away from the rigid application of the Biggers/Manson framework.
These state courts have implemented new rules that allow defendants to introduce expert
testimony on the fallibility of eyewitness memory and require courts to provide enhanced jury
instructions that reflect modern scientific consensus, thus challenging the continued reliance on the
five factors outlined in 1972.
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