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DURHAM RULE

Durham Rule

Primary Disciplinary Field(s): Criminal Law, Forensic Psychology, Jurisprudence

1. Core Definition and Nomenclature

The Durham Rule, sometimes referred to as the Product Rule, the Durham Decision, or the
Durham Test, represents a standard used in criminal jurisprudence to determine the sanity and
resultant criminal responsibility of an accused individual. Articulated by the United States Court of
Appeals for the District of Columbia Circuit in 1954, the rule provides a relatively broad basis for
establishing the defense of insanity. Specifically, the rule states that an accused person is not held
criminally responsible for an unlawful act if that act was the product of mental disease or mental
defect. This formulation moved away from the restrictive cognitive tests that dominated American
courts for over a century, attempting to incorporate modern psychiatric understanding into the legal
assessment of culpability.

Unlike its predecessor, the M'Naghten Rule, which focused almost exclusively on the defendant's
ability to know the nature and quality of their act or to know that the act was wrong, the Durham
standard centered the inquiry on causation. The primary test for the jury became whether a direct
causal link existed between the defendant's diagnosed psychological condition (mental disease or
defect) and the commission of the criminal act. If this "product” relationship could be established,
the accused was deemed legally insane and, therefore, not criminally responsible. This simplified
language and focus on psychiatric causality were intended to provide greater latitude for expert
witnesses to present comprehensive psychological evidence to the jury.

The application of the Durham standard effectively transformed the courtroom process regarding
insanity defenses, making psychiatric testimony pivotal. Definitions of mental disease typically
included conditions that were capable of improving or deteriorating, while mental defect referred
to congenital or permanent conditions, such as intellectual disabilities, that were not necessarily
characterized by progression. The breadth of these terms, however, quickly became a source of
significant controversy, as the rule lacked concrete legal guidance on how juries were to interpret
the relationship between the mental state and the resulting criminal behavior, often leading to
inconsistent verdicts.

2. Etymology and Historical Development

The Durham Rule was established in the landmark 1954 case of Durham v. United States (214

F.2d 862 D.C. Cir. 1954). The case involved Monte Durham, who was convicted of housebreaking.
Durham had a long history of mental illness and institutionalization, and the lower court applied the
prevailing M'Naghten standard, which found him responsible because he could not prove he
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lacked the knowledge of wrongfulness at the time of the crime. Judge David L. Bazelon, writing for
the D.C. Circuit Court of Appeals, explicitly rejected both the M'Naghten Rule and the earlier
Irresistible Impulse Test as inadequate for contemporary justice.

Judge Bazelon argued that the M'Naghten standard was founded on obsolete and insufficient
psychological views. M'Naghten, established in England in 1843, required a purely cognitive deficit:
the defendant must be so mentally unsound as not to know what they were doing, or if they did
know, not to know that it was wrong. This standard failed to account for individuals who knew their
actions were wrong but could not control their behavior due to psychological compulsion (volitional
impairment). The court in Durham aimed to create a standard that was consonant with modern
medical science, particularly the advances made in psychiatry during the mid-20th century, which
emphasized the interconnectedness of various mental faculties beyond mere cognition.

By establishing the Product Rule, the D.C. Circuit sought to open the door for psychiatrists to
testify fully about the defendant's mental condition, its history, and its probable relationship to the
criminal act, rather than being confined to the narrow, legally defined terminology of M'Naghten.
This shift was intended to facilitate a more nuanced and medically informed determination of
culpability. For nearly two decades, the Durham Rule served as the exclusive insanity standard in
the D.C. Circuit, positioning the jurisdiction as the leading innovator in criminal responsibility law
and sparking nationwide debate regarding the appropriate legal definition of insanity.

3. Key Provisions: The "Product" Test

The core innovation and defining feature of the Durham Rule was the requirement that the criminal
act be the product of the identified mental disease or defect. This provision established a
necessary causal relationship between the psychological state and the prohibited conduct. The
court did not provide a rigorous definition of what constituted a "product,” leaving the interpretation
largely to the expert witnesses and the jury's discretion. This lack of precision was both the rule's
greatest strength, allowing maximum flexibility in testimony, and its eventual downfall, leading to
widespread ambiguity in application.

The rule operated under the assumption that if an individual's psychological state was the but-for
cause of the criminal behavior--meaning the act would not have occurred but for the presence of
the mental condition--then the individual lacked the necessary mens rea (guilty mind) or moral
culpability required for criminal conviction. The expert testimony, therefore, needed to establish not
just the existence of a severe mental illness, but specifically how that illness directly led to the
commission of the crime. This requirement placed a heavy burden on forensic psychiatrists, who
often had difficulty distinguishing between an act merely coinciding with a mental illness and an act
truly being caused by it.

Furthermore, the Durham approach implicitly recognized that mental illness could impair control
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(volition) as well as understanding (cognition). This was a significant departure from M'Naghten,
which ignored volitional defects. By mandating a causal link, the Durham Rule demanded a holistic
assessment of the defendant’'s psychological functioning at the time of the offense, encompassing
cognitive abilities, emotional regulation, and behavioral control. While theoretically sound in
reflecting psychiatric reality, the practical difficulties inherent in proving such a causal chain in a
courtroom setting ultimately undermined the rule's effectiveness and reliability across different
cases.

4. Intended Advantages and Philosophical Basis

The philosophical foundation of the Durham Rule rested on the principle that the law should not
punish individuals who, due to profound mental impairment, lack true moral blameworthiness. It
was an attempt to modernize the legal standard to align with the progressive views of psychiatric
science prevalent in the mid-20th century. One of the primary intended advantages was to free
expert witnesses from the constraints of answering specific, legalistic questions (like those derived
from M'Naghten, such as "Did the defendant know the difference between right and wrong?") and
instead allow them to present a complete clinical picture.

Proponents believed that by allowing psychiatrists to utilize their professional vocabulary and
diagnostic framework, the jury would receive a richer, more accurate understanding of the
defendant's mental state. This comprehensive approach was expected to lead to fairer and more
informed verdicts regarding criminal responsibility. The rule encouraged a shift in focus from
abstract legal knowledge to concrete psychological functioning, thereby promoting the rehabilitative
goals of justice over purely retributive aims for the mentally ill.

Moreover, the Durham Rule was perceived as a more humane standard because it recognized a
broader spectrum of mental impairments, including those affecting impulse control and emotion,
which were often excluded under the strict M'Naghten cognitive test. By defining insanity broadly
as the "product” of a disease or defect, the rule sought to ensure that all individuals whose criminal
actions stemmed directly from impaired psychological function would be treated not as criminals
deserving punishment, but as patients requiring treatment within the civil commitment system. This
alignment with therapeutic jurisprudence was a major goal of Judge Bazelon's decision.

5. Criticisms and Subsequent Replacement

Despite its noble intentions, the Durham Rule faced severe and persistent criticism that eventually
led to its abandonment. The most critical flaw was the inherent vagueness of the term "product.”
Critics, including many legal scholars and judges outside the D.C. Circuit, argued that the term
provided insufficient legal structure, effectively making the insanity defense dependent entirely on
the subjective opinion of psychiatric experts rather than on objective legal criteria. Juries often
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struggled to understand or apply the causal relationship required, sometimes confusing mere
temporal correlation with true causation.

A second major criticism focused on the "battle of the experts." Because the rule allowed
psychiatrists virtually unlimited scope in their testimony, opposing sides often presented wildly
conflicting diagnoses and causal theories. This led to jury confusion and the perception that the
insanity defense was simply a contest between well-paid expert witnesses, rather than a reliable
mechanism for determining truth. Furthermore, the rule was criticized for being too broad,
potentially encompassing personality disorders or other non-psychotic conditions that might
influence behavior but should not negate criminal responsibility entirely.

Due to these systemic issues, the D.C. Circuit formally abandoned the Durham Rule in 1972 in the
case of United States v. Brawner (471 F.2d 969 D.C. Cir. 1972). The Brawner court replaced
Durham with a modified version of the standard developed by the American Law Institute (ALI)

Model Penal Code Test. The ALI test sought a middle ground, requiring that the defendant, due to
mental disease or defect, lacked substantial capacity either to appreciate the criminality
(wrongfulness) of his conduct or to conform his conduct to the requirements of law. This
replacement reinstated a clearer legal framework while still acknowledging the importance of
volitional impairment, a key contribution of the Durham era.

6. Significance and Legacy

Although the Durham Rule had a relatively short life--functioning as the governing standard for
only eighteen years--its significance in the history of American criminal law is profound. The rule
served as a crucial transitional phase between the antiquated M'Naghten standard and the more
psychologically sophisticated ALI test. By explicitly rejecting the narrow cognitive focus of
M'Naghten, Durham forced the judiciary and the legislature to seriously reconsider how mental
illness should be assessed within the framework of criminal justice.

The legacy of Durham lies in its successful, albeit temporary, integration of modern psychiatric
insights into legal proceedings. It mandated that courts grappling with the insanity defense must
look beyond simple knowledge of right and wrong and consider the total impact of a severe mental
disorder on an individual's ability to function legally and morally. Even after its repeal, the principles
underlying Durham--the need for a causation-based test and the acceptance of volitional
impairment--influenced the drafting and adoption of the ALI standard, which became the
predominant rule in most federal and state jurisdictions until the restrictive reforms following the
John Hinckley Jr. trial in 1982.

Ultimately, the Durham Rule demonstrated the inherent tension between the stability required of
legal standards and the evolving, often complex, understanding offered by medical science. It
remains a historical benchmark, symbolizing the most expansive and controversial attempt by an
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American court to place the determination of criminal responsibility squarely in the hands of the
medical community, thereby catalyzing a necessary debate that reshaped the entire jurisprudence
surrounding the insanity defense.

7. Further Reading

Durham v. United States (1954) (Wikipedia entry detailing the foundational case.)
Durham Rule (Comprehensive overview on Wikipedia.)

Insanity Defense (Cornell Law School Legal Information Institute entry.)
M'Naghten Rules (Contextual reading on the rule replaced by Durham.)
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